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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

BISWANATH CHARIALI 

 

G. R. Case No. 541 of 2016 

Under section 279/338 of I.P.C 

(Arising out of Behali PS Case No. 108 of 2016) 

 
         State of Assam   

               –Vs–  

     Subal Sarkar 

S/O Durga Charan Sarkar 

R/O Nazbor, Behali 

        Biswanath ...Accused Person 

 

Present: Smt. Neha Saikia, LL.M., A.J.S. 

 

For the State: Sri Golap Hazarika, Asst. Public Prosecutor 

For the accused: Sri Bipul Das, Ld. Advocate 

 
Offence Explained on: 20.02.2019 

Evidence recorded on: 26.03.2019, 03.05.2019, 07.06.2019, 

04.07.2019 

Judgment delivered on: 24.09.2019 

 
J U D G M E N T 

1. The case of the prosecution in brief is that the informant Priyanka 

Hazarika  stated that on 15.05.2016 at 4 am,  a Bike bearing no. AS12 G 8459 

driven at a very rash and negligent way knocked down her husband Lakhya Kr.  

Hazarika while he was coming back home from a Bihu Function near Jamuoni. 

He sustained injuries on his head, leg and hand. Hence is the case.  
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2. On receiving the FIR, O/C Behali PS registered the same as Behali PS 

Case No. 108/2016 under section 279/338 of IPC. On completion of 

investigation, police submitted charge sheet against the accused person, Subal 

Sarkar u/s 279/338 of IPC. When the case came up for trial, copy of the 

relevant documents was furnished to him and the particulars of the offences 

under section-279/338 of IPC was explained to the accused person to which 

the accused pleaded not guilty and claimed to be tried. Thereafter, summons 

were issued to the PWs.   

 

POINTS FOR DETERMINATION 

(i.) Whether the accused person, Subal Sarkar on 15.05.2016 at 

about 4am near Jamuoni drove his vehicle bearing 

registration No AS12/G 8459 on public road in a rash and 

negligent manner so as to endanger human life or to be 

likely to cause hurt or injury to Lakhya Kr. Hazarika and 

thereby committed an offence under section 279 of IPC, as 

alleged?  

 

(ii.) Whether the accused person on the same date, time and 

place drove the aforesaid vehicle in such a rash or negligent 

manner resulting into grievous injury of Lakhya Kr. Hazarika 

and thereby committed an offence under section 338 of IPC, 

as alleged?  

  

3. Thereafter, summons was issued to the witnesses. The prosecution side 

in order to prove its case examined seven witnesses.  After hearing both the 

sides, prosecution evidence is closed and statement of defence u/s 313 CrPC 

is recorded. The defence plea was of total denial and chose not to adduce any 

evidence. 

 

     ARGUMENTS 

4. I have heard both the parties. The learned counsel for the accused has 

submitted that the prosecution has failed to prove that the accused had driven  
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the aforesaid vehicle in a rash and negligent manner. The learned counsel for 

the accused person further submitted that there is no material against the 

accused person as such the accused person needs to be acquitted. On the 

other hand, Ld. Asst. Public Prosecutor submitted that there is sufficient 

materials found against the accused persons as such, accused persons are 

required to be convicted.  

 
DISCUSSIONS, DECISIONS AND REASONS THEREOF 

 
5. Both the points for determination are discussed together: In the course 

of evidence, PW 1, Priyanka Hazarika stated that a Bike bearing no. AS12 G 

8459 driven at a very rash and negligent way knocked down her husband 

Lakhya Kr. Hazarika while he was coming back home from a Bihu Function near 

Jamuoni. He sustained injuries. She herself had not seen the incident, she was 

informed by one Durlav Das. She lodged an ejahar which is exhibited as Ext. 1 

wherein Ext. 1(1) is her signature. In his cross examination, she however stated 

that she had not seen the accident herself. She has no knowledge as to how 

and because of whose fault the accident took place. 

 

6. PW 2, Durgadhar Bania and PW 3, Durlav Das stated that they had not 

seen the driver of the offending vehicle. They were with the victim returning 

home after attending the bihu function. The bike came from behind and hit the 

victim. But both cannot identify the vehicle nor the driver.  PW 4, Lakhya Kr. 

Hazarika stated in his evidence that on 15.05.2016 at 4 AM he was returning 

home and a vehicle hit him from behind. He does not know the accused nor 

could he identify the bike.  PW 5, Britanta Das contradicted his own statement 

both in her examination-in-chief and also in his cross-examination. He stated 

that he has no knowledge regarding the incident. He heard it later.  PW 6, 

Manoj Kr. Basumatary stated that he examined the victim and stated that the 

victim sustained injuries on his body. Ext. 2 is the Medical report and Ext. 2(1) 

is his signature. 
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7. PW 7, Binod Das stated that he investigated the case and found the 

accused guilty in the alleged offence. After completion of the investigation he 

submitted the Chargesheet (Ext. 5) along with Sketch Map (Ext. 3), Seizure 

List (Ext. 4).  

 

8. Prosecution case is as revealed from the ejahar is that the informant’s 

husband while on his way was knocked by a vehicle driven by the accused at 

a very rash and negligent way which led to his death. But in this case, as 

already stated the vital ingredients of rash and negligent driving does not come 

out from the evidence on record. Therefore sec 338 IPC also does not arise. 

There is no doubt that the victim sustained injuries due to the accident but 

prosecution could not give a clear picture as to how the accused was 

responsible for rash and negligent driving.  

 

9. Hence, from the evidence available on record, it is found that the 

prosecution has failed to prove the guilt of the accused person drove the 

offending vehicle at the relevant time in a rash or negligent manner beyond 

reasonable doubt in respect of the alleged offences. The incident that took 

place which resulted into the injuries of the victim appeared to be an accident 

and but no mens rea of rash and negligent driving of the vehicle by accused 

revealed and therefore prosecution case could not be established and I come 

to my judicious finding that prosecution has been miserably failed to establish 

its offence u/s 279/338 IPC against the accused and I found him not guilty and 

he is acquitted. 

 
ORDER 

 
10. Considering the discussions made above, it can be safely presumed that 

the prosecution has failed to bring home the guilt of the accused person, namely, 

Subal Sarkar under section- 279/338 of IPC beyond all reasonable doubt. Hence, 

the accused person is acquitted of the said charge and set at liberty forthwith. 

 
11. The bail bond shall remain in force for the next six months as per 

provision of sec-437-A Cr.P.C. 
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12. Judgment is prepared in separate sheets, delivered in open court in 

presence of both the parties. 

 

Given under my Hand and Seal of this Court on this the 24th day of 

September, 2019. 

 

 

(Smt. Neha Saikia) 
Judicial Magistrate First Class, 

                                                       Biswanath Chariali 
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A-N-N-E-X-U-R-E 

 
1. Witnesses for Prosecution 

PW 1  : Priyanka Hazarika 

PW 2  : Durgadhar Bonia 

PW 3  : Durlav Das 

PW 4  : Lakhya Hazarika 

PW 5  : Britanta Das 

PW 6  : Dr. Manoj Kr. Basumatary 

PW 7  :          Binod Das 

2. Witnesses for Defence : NIL 

3. Court Witnesses  : NIL 

4. Prosecution Exhibits: 

Ext 1  : Ejahar 

Ext. 1(1)  : Signature in the ejahar of PW 1  

Ext 2  : Medical Report 

Ext 2(1) : Signature of PW 6 

Ext. 3  : Sketch Map 

Ext. 3(1) : Signature of PW 7 

Ext. 4  : Seizure List 

Ext. 4(1) : Signature of PW 7 

Ext. 5  : Chargesheet 

Ext. 5(1) : Signature of PW 7 

  

 

5. Defence Exhibits  :  NIL 

6. Material Exhibits  :  NIL 

   

 

 

Judicial Magistrate First Class 
Biswanath Chariali 

 


